STATE OF VERMONT
HUVAN SERVI CES BOARD

Inre Fair Hearing No. 18, 879

)
)
Appeal of )

| NTRCDUCTI ON

The petitioner appeals a decision by the Departnent of
Vocational Rehabilitation (VR) refusing her work support
services until she agrees to undergo a nental status
assessnent it says is necessary to fornulate a realistic

vocati onal plan.

FI NDI NGS OF FACT

1. The petitioner is a client of VR whose case has been
at a standstill for several years. Follow ng several failed
wor k experiences arranged by VR the petitioner was notified
i n Decenber of 1999 that the petitioner needed to get a nental
status exam from a conpetent psychol ogi st which VR woul d pay
for. |If she was found to be in need of psychiatric services,
the petitioner was expected to take part in treatnment at which
time a new enpl oynent plan woul d be devel oped for her. The
petitioner was told that if she did not take these steps in
thirty days her case would be closed. The petitioner did not

appeal that deci sion.
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2. The petitioner did not seek a psychol ogi cal
eval uation but VR did not close her case. Rather VR decided
to put it in a suspended status.

3. In January of this year, the petitioner contacted VR
asking why it insisted on a nental status evaluation. VR
responded to the petitioner in witing that the work
experiences she had in the past indicated that she had the
ability and know edge to performjob duties but that her job
pl acenents had failed due to difficult relationships with the
enpl oyers, enployees and the public. VR said that it hoped
that the nmental status eval uati on and subsequent therapy would
help VR in getting her long term enpl oynent.

4. The petitioner appealed VR s position as set out in
that letter. After several continuances and at |east one
failure to show for her hearing, the matter was finally heard
on July 9, 2004.

5. The VR regional manager testified that the
petitioner’s VR eligibility began eight years ago and her case
is still open. However, he said that a realistic work plan
cannot be devel oped for the petitioner until a nental status
exam and nmental health therapy are engaged in by the
petitioner. He based this opinion on the failure of all her

prior job placenents based on reports fromthe enpl oyers that
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she had difficult interpersonal relationships with enployers,
enpl oyees and the public. Those reports including incidents
of out-of-control anger punctuated with swearing and
profanity. He and his staff had al so experienced this
behavior in dealing with the petitioner. Oher than paying
for the nental health consultation, he said there was nothing
nore VR could realistically offer her. It was expected that

i f she cooperated and got sone treatnent with controlling her
anger, that VR could go forward in fornulating a new
vocational plan and providing enploynent services to her. The
regi onal manager’s belief that the petitioner may have
psychol ogi cal problenms which inhibit her ability to maintain
enpl oynment is a reasonabl e one and his request for a nental
status examis found to be based solely on this reasonabl e
bel i ef .

6. The petitioner vehenently disagrees with the
statenent of VR  She says she was |iked by co-workers, does
not use profanity and does not have any nental health issues.
She says that she | ost one job due to sexual harassnent and
t he other due to a m sconmmuni cati on about when she was to
wor k. She says that VR s request is nothing but character
assassination. She describes herself as persistent but not

bel i gerent.
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7. During her testinony the petitioner had difficulty
staying on topic, seened driven to keep speaking at | ength,
was not easily interrupted and exhibited a belief that others
were trying to persecute her because of her race. She
attributed the decisions of VR as based on stereotypical and
ignorant views of the cultural nores of black people. She
does not want VR to help her get a job, she just wants support
services to enable her to find her own job. The petitioner’s
deneanor, including her vehenent refusal to even consider an
eval uation, support VR s concerns and underm ne the accuracy

of her statenents.

ORDER

The decision of VR to deny services to the petitioner

until she conplies with a psychol ogi cal assessnent is upheld.
REASONS

Federal regul ations governing the federally funded VR
programrequire states to assess the needs of individuals in
the programand to forrmulate an individual witten
rehabilitation plan. 34 C.F.R 8 361.45(c)(2)(i). The
assessnment nmust be limted to factors which inpact on

enpl oyment and rehabilitation needs including an anal ysis of
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potential psychol ogi cal and psychiatric factors. 34 CF. R 8§
361.45(c)(2)(ii)(A) and (B)

In this case, VR officials, who have an ei ght-year
wor ki ng knowl edge of the petitioner including her failed work
trials, have anple reason to believe that the petitioner my
have psychol ogi cal factors which are inpeding her ability to
mai ntai n enpl oynment. VR nust therefore obtain information
regardi ng the exact nature of those problens so that they can
be addressed as part of the rehabilitation plan. The
petitioner has a right to refuse to cooperate with this
process but her assertion of this right effectively ties the
hands of those who would help her. It is not possible to
design a realistic rehabilitation plan without this
information. Wthout a plan in place to which both parties
can agree, it is not possible to provide work supports to the
petitioner.

VR is followi ng the federal regulations when it refuses
to provide supports for her unless she cooperates in obtaining
assessnments needed to fornulate her plan and its deci sion nust
be upheld by the Board. Fair Hearing Rule 17, 3 V.S. A 8§
3091(d). The petitioner would be well advised to cooperate in
obt ai ni ng assessnents of her condition if she wishes to obtain

meani ngf ul assi stance from VR
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